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1. About Aboriginal Family Law Services (WA) 

The Aboriginal Family Law Services (WA) (“ALFS”) is committed to being a leader in the provision 
of family violence legal services, support and education for Aboriginal and Torres Strait Islander 
people in Western Australia (WA) who have experienced, or, who are experiencing family and 
sexual violence.  (Please note: The term Aboriginal is used herein to refer to both Aboriginal and 
Torres Strait Islander people wherever relevant.) 

Funded by the Commonwealth Department of the Prime Minister and Cabinet (DPMC) under the 
national Family Violence Prevention Legal Service (FVPLS) Program, AFLS is the largest FVPLS 
provider in Australia.  

Services are delivered in six regions across WA covering the West Kimberley, East Kimberley, 
Gascoyne, Midwest, Goldfields, and Pilbara regions. 47% of the state’s Aboriginal population 
resides in these regions.[1]  

2. Family and Domestic Violence 

It is believed domestic and family violence (“FDV”) are the key drivers behind the 
overrepresentation of Aboriginal children in child protection2. 

Research by Professor Megan Davis in 20193 discusses how FDV is referenced as “Emotional 
Abuse” by DoC agencies to describe impacts of FDV on children.  Emotional Abuse is recorded 
as the main substantiated reason that children in WA are taken into care.4 

Indigenous women in regional WA are more at risk of being victims of violence than non-
Aboriginal women; 355 times more likely to be hospitalized and 106 times more likely to be 
homicide victims.   Legislative drafting has consequences; to the victim parent, to the relationship 
between the victim parent and their children and to each child’s physical and emotional safety, if 
removed from a protective parent. 

3. Keeping Children Safe 
 
AFLS acknowledges the need for effective child support services and advocates for a structured 
and systematically non-paternalistic approach to responding to child mistreatment in all its forms 
in Aboriginal families. 
 
The customary legal framework by DoC to Aboriginal welfare issues is premised to “adopt the 
position that they believe they know what is wrong in the lives of a service recipient families and 
they know what the solutions are to those problems”7 
 
It appears the intent of the current Children and Community Services Act 2004  (“CCSA 2004”) 
did not intend to disempower Aboriginal people.   However, drafting in the CCSA 2004 is 
sufficiently vague for DoC individuals to interpret the law differently, especially in regional WA 

 
1 Aboriginal and Torres Islander Census counts 2011 – Australian Bureau of Statistics 

http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/2075.0main+features32011 
2 Department for Child Protection and Family Support (March 2017) Out-of-Home Care Reform in Western 
Australia & why long term planning for children is so important. 
3 https://www.familyisculture.nsw.gov.au/__data/assets/pdf_file/0011/726329/Family-Is-Culture-Review-
Report.pdf 
4 https://aifs.gov.au/cfca/2016/07/28/emotional-abuse-children-growing-problem-australia  
5 Australian Institute of Health and Welfare (2006) Family Violence Among Aboriginal and Torres Strait Islander 
Peoples http://www.aihw.gov.au/workarea/downloadasset.aspx?id=6442458606 
6 Family Violence Prevention Legal Services – Research and Needs Analysis Report, 16 July 2013, Nous Group 
7 Turnhell & Murphey Signs of Safety Child Protection Approach and Framework: Comprehensive Briefing Paper 
(August 2014). Resolutions consultancy pg 8 

http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/2075.0main+features32011
https://www.familyisculture.nsw.gov.au/__data/assets/pdf_file/0011/726329/Family-Is-Culture-Review-Report.pdf
https://www.familyisculture.nsw.gov.au/__data/assets/pdf_file/0011/726329/Family-Is-Culture-Review-Report.pdf
https://aifs.gov.au/cfca/2016/07/28/emotional-abuse-children-growing-problem-australia
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where the highest numbers of Aboriginal children are taken into care.  It is a well-known tragedy 
that 100% of children in care in the Kimberley are Aboriginal.    
 

4. Children and Community Services Amendment Bill 2019 No 157-2 (“Bill”) 
 

AFLS appreciates the Children and Community Services Amendment Bill 2019 No 157-2 (“Bill”)  
is intended to improve the care and protection system for children and in particular, Aboriginal 
Children.  Many provisions are a change for the better and AFLS recognises and applauds the 
impetus behind the Bill. 
 
However, AFLS contends that poor outcomes for many Aboriginal Children has not only been 
due to shortcomings in existing legislation.  Cultural biases and wrongly held beliefs by various 
DoC caseworkers about the Aboriginal context, have led to common practices were legislation is 
interpreted contrary to the intent of the legislation.  
 
Precision and clarity is needed in the drafting of the Bill, particularly in sections that previously 
led to poor outcomes for the children the law intended to assist.    
 

5. Endorsement of Other Key Stakeholders 
 

AFLS has discussed Care and Protection issues of Aboriginal children with other stakeholders in 
WA.  It is AFLS understanding the concerns raised in this submission and in earlier submissions, 
are similarly shared by other stakeholders.    
 
With respect to Bill, AFLS endorses the recommendations of the following key stakeholders: 
 

• The Aboriginal Legal Service of WA 

• Legal Aid of WA 

• Djinda Services WA 

• Family Inclusion Network of WA inc – Fin WA 

• Women’s Law Centre WA 
 
AFLS has reviewed the 2017 submissions of the above stakeholders (who lodged in 2017) and 
we agree with and support the views of our contemporaries and promote their recommendations 
for better outcomes for children, before and after being taken into care. 
 
 

6. Main Concerns about Care and Protection of Aboriginal Children in Regional WA 
 
The Department of Communities (“DoC”) manages care and protection matters involving 
Aboriginal families differently to other populations.  More than half of children in care are 
consistently Aboriginal, even though Aboriginal children make up only 6% of children in WA.12  

 
Based on experience, AFLS holds the view the Bill needs further amendment to safeguard 
Aboriginal children clearly and unequivocally from future misinterpretation of legislated intend.  
Unless our laws are unambiguous, Aboriginal children will continue to be disproportionately 
removed from their families with likelihood of never being returned.  
 
AFLS respectfully submits the Bill be further amended to address or clarify intent over the 
systemic shortfalls of care and protection practice in WA.   
 

 
12 54% of children in care in WA are Aboriginal and most of these children are from regional WA. 
https://www.aihw.gov.au/reports-data/health-welfare-services/child-protection/overview 

https://www.aihw.gov.au/reports-data/health-welfare-services/child-protection/overview
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It is AFLS contention that Aboriginal Children are significantly overrepresented in care and 
protection matters based on 6 fundamental shortfalls, namely; 
 

• no or inadequate support despite section 9 (b) or Aboriginal families before resorting 
to removal of Aboriginal children; 

• cases workers attributing a higher threshold of “concern” for Aboriginal children than 
non-Aboriginal children, for example, removal of first newborn babies because the 
mother might pose a risk;  

• no or inadequate support given to Aboriginal families after removal of their children, 
including maintaining family relationships and connection to culture;  

• failure to reunify Aboriginal families after children are taken into care or to make this 
a priority;  

• Unintentionally vague legislative drafting which enables all of the above to occur; and 

• Lack of transparency over care and protections matters generally. 
 

In WA more Aboriginal children enter protective care, but less Aboriginal Children leave it, 
premised on a paternalistic presumption this is best for the Aboriginal child.   The presumption 
is fundamentally incorrect and harmful to the child.  
 
Since the review of the CCS Act 2004 began in 2017, research has been conducted around the 
Country and it is understood Aboriginal children taken into care do significantly worse in later 
life than their peers who remain with family.  The impact of removing an Aboriginal child is now 
understood to cause that individual to suffer worse outcomes on measures including mental 
health, physical health, and involvement with the justice system.13  It is also more likely to cause  
that child to be a victim of violence in later life, homelessness and incarceration.  Females fare 
worse and are more likely to have early pregnancies before adulthood and be incarcerated.   
 
The Bill addresses many of the issues that have led to the disproportionate number of Aboriginal 
children being removed from family, but drafting could be improved to clarify what is not 
discretionary.   AFLS contends issues are not necessarily caused by a lack of substantive laws, 
but rather how the legislation is interpreted in practice.   Where discretion is not intended, the 
Bill needs to expressly state what must be done as a requirement. Clarity is also needed over the 
powers of Court.  Some ambiguity remains over if the Court is empowered to over-ride the final 
decision of the CEO of DoC and if so, when.  
 
It will be another 5 years before further review of the care and protection in WA, so it is crucial 
the Bill be strengthened now.  
 
6.1 Discretionary Practices by DoC 
 

a) more newborn babies are disproportionately removed from Aboriginal Mothers 
immediately after birth than other demographics.  

b) DoC often fails to adequately implement family support to Aboriginal families, by not 
addressing issues of concern to prevent Aboriginal children being taken into care.  It 
appears the budget DoC allocates to family support to prevent removing children is 
around 5%14 or less; 

c) With respect to domestic and family violence (“FDV”) DoC often fails to consider: -  

• the impacts of FDV on the Aboriginal parent who is the victim or the traumatic 
circumstances affecting the parent who is the victim; 

 
13 https://www.telethonkids.org.au/news--events/news-and-events-nav/2019/august/report-young-people-
home-care-more-support/ 
 
14 https://www.familyisculture.nsw.gov.au/__data/assets/pdf_file/0011/726329/Family-Is-Culture-Review-
Report.pdf 

https://www.telethonkids.org.au/news--events/news-and-events-nav/2019/august/report-young-people-home-care-more-support/
https://www.telethonkids.org.au/news--events/news-and-events-nav/2019/august/report-young-people-home-care-more-support/
https://www.familyisculture.nsw.gov.au/__data/assets/pdf_file/0011/726329/Family-Is-Culture-Review-Report.pdf
https://www.familyisculture.nsw.gov.au/__data/assets/pdf_file/0011/726329/Family-Is-Culture-Review-Report.pdf
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• trauma caused to a child who witnesses violence; 

• the violence of the offending parent (and his/her family attitudes to violence) when 
placing the child with the offending parent or his/her family: or 

• the punitive attitude often adopted towards the parent who is the victim. 
d) Once an Aboriginal child is taken into care, inadequate or no consideration is often given 

to family and cultural connections, including separation of siblings and removal of the 
child from kinship groups and Country; and 

e) DoC inadequately supports re-unification of Aboriginal children after removal from family. 
 

6.2 Systemic Legal Deficiencies  
 

a) At least 50% of Aboriginal parents are not legally represented during care and 
protection proceedings;15 

b) Few Aboriginal children have an Independent Children’s lawyer (“ICL”) appointed to 
advocate for the child’s best interests.  But when an ICL is appointed, frequently the 
ICL is not culturally informed about the Aboriginal context or trauma informed, so 
cannot competently advocate for their Aboriginal child-client; 

c) The Act contains legislative deficiencies, such as confusion over who is empowered 
or obliged by legislative provisions to make decisions about an Aboriginal child 
(including interpretive restrictions on the Children’s Court) and whether it is the CEO 
of DoC who determines what is in an Aboriginal child’s best interest, or the Court.    
 

 
7 Recommended Amendments to the Bill 
  
All of the following recommendations are intended to clarify and bolster the drafting of the Bill. 
 
 

Recommendation 1 
 

Section 9 (d) & (e) 
 

Family Violence  

 
 
The Bill be amended to elaborate on the meaning of sections 9 (d) and (e) in relation to family 
violence and for the additions to reflect and be consistent with sections 10A and 10B Restraining 
Orders Act 1997 (WA). 
 
Given FDV is the single major reason children are taken into care, The Bill be amended to require 
DoC operate within a trauma informed model and as such, DoC must;  
 

a) apply for a FVRO on behalf of ALL victim parents if a child is in need of protection from 
family violence or emotional abuse caused by family violence;  

b) provide safety planning and active support to a victim parent and children (such as shelter 
and safety if that is a concern) BEFORE removing the children into protective care. 

c) demonstrate to the Court’s satisfaction that trauma informed consideration is 
comprehensively given to the psychological, emotional and safety impacts on a child if 
DoC intends to place the child with the abusive parent or the abusive parent’s family 
members; 

 
15 Total Real Expenditure Productivity Commission Report on Government Services 2019 (WA) 
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d) Show to the Court’s satisfaction that proper consideration is given to the impact on the 
child’s relationship with a victim parent if DoC intends placing a child with an abusive 
parent or the abusive parent’s family member; 

e) demonstrate why it is in an Aboriginal child’s best interest to be placed in the care 
arrangement selected by DoC, taking culture, psychological and emotional safety, 
connection to kinship and Country into account; and 

f) Empower the Court to make enquiries of its own and make no Orders if not fully satisfied 
with the placement plan intended by DoC. 
 
 
 

Recommendation 2 

 
Section 9 (g) as drafted in the CCS Act 2004 (omitted from the Bill). 

 
Encourage Support and Contact with a Child’s Parents, Siblings, Relatives and Other Significant 
people in the Child’s life  

 
 
The Bill deletes the previous drafting of section 9 (g) as it was in the CCS Act 2004.  AFLS 
strongly recommends the Bill be amended to re-instate section 9 (g) of the CCS Act 2004 in the 
same terms it was drafted before. 
 
There is contention that in reading the Bill, combining sections 5A, 7, 8 and 9 of the Bill 
strengthens the importance of Children having contact with family.  This may be so, but the 
underlying principle is still best served in one succinct section as well as the said supporting 
sections that reinforce the principle.  
 
There is already existing difficulty with maintaining family contacts for regional Aboriginal 
Children after a child is taken into care.   The Bill needs to be more concise, not less so.  If this 
principle is dependent on combining multiple sections to make it understood, the principle will 
be subjected to further interpretation as sections may or may not, be read together and 
understood to be accumulative. 
 
 
 

Recommendation 3 
 

Section 9 (1) 
 

Interpreters for Aboriginal People 

 
Section 9 (1) of the Bill states that interpreters are to be made available as far as practicable. 
 
Aboriginal communities speak their own distinct languages which vary throughout regional WA.   
Often English is their second language.  
 
Removing children from home is a significant and traumatic life event, both for family and the 
child.  It is a matter of procedural fairness for parents to at least understand what is said when 
DoC becomes involved and Court proceedings ensue.    
 
AFLS strongly advocates that interpreters are not discretional. If English is a second language, 
interpreting should be required. 
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A competent interpretative service called Aboriginal Interpreting WA (“AIWA”) operates from the 
Kimberley.  AIWA is skilled in a vast number of spoken Aboriginal languages in regional WA.  The 
service is available on call by telephone and well equipped to deliver communication training to 
professionals when requested. AFLS is unaware of reasons why interpreting would not be 
practicable, as we manage this issue daily. 
 
It is also worth noting it is not uncommon for some regional Aboriginal people to have significant 
hearing loss.  What is often attributed to be disinterest or non-engagement, is inability to 
understand what is said.  Communication is a significant issue and can severely prejudice good 
outcomes for a child if communication difficulties with family are not facilitated.   
 
As it is obviously the Bill’s intent to protect Aboriginal people from disadvantage and unjust 
outcomes, amendment is needed to confirm that English translation is more than discretionary.  
It is a right.     
 
If an approved registered Aboriginal Representative Organisation (“ARO”) is established with 
branches in the regions, (as discussed under Recommendation 6 below), specialised professionals 
employed by the ARO could work directly with Aboriginal people/children in the field, overcoming 
difficulties faced by Perth professionals operating remotely. 
 
AFLS recommends the Bill be amended to require interpreters be available to Aboriginal people 
who speak English as a second language, to assist communication with DoC workers and Court 
events.  
 
 
 

Recommendation 4 
 

Section 12 (2)   
(with reference to section 79 (2)) 

 
The term “placement arrangement” limits powers to the CEO of DoC. 

 
Section 12 (2) of the Bill refers to Aboriginal Children who are subject to a “placement 
arrangement”. 
 
Under definitions in section 3 of the Bill, “placement arrangements” means an arrangement under 
section 79(2) of the Bill 
 
Section 79(2) of the Bill states only the CEO of DoC may make arrangements for the placement 
of a child. 
 
It appears the above cross-referenced drafting of the Bill has caused an unintended outcome, 
disempowering the Court from making decisions about the placement of Aboriginal Children 
pursuant to section 12(2). 
 
AFLS submits this likely drafting error can easily be remedied, by deleting the words “under a 
placement arrangement” from 12 (2).  Removal of those few words will prevent confusion and 
clearly empower the Court to exercise section12(2) in relation to Aboriginal children. 
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Recommendation 5 
 

Section 13 
 

Aboriginal people have a right to Self-Determine. 

 
The Bill newly refers to self-determination of Aboriginal people as a right in section 13.  AFLS 
embraces this inclusion in the Bill. 
 
The Bill is silent however about implementation of self-determination. 
 
AFLS recommends the Bill be further amended to include specificity on how the right to self-
determination is to be exercised.   
 

1. In its current draft, sections 29(2), 54(2) and 57(2) of the Bill transfer total parental 
responsibility to the CEO of DoC, to the exclusion of parents or other persons of 
significance to the child.  Once a child is taken into care, Aboriginal families are 
disempowered from all decision making about the child, including if the child is removed 
from kinship, culture and Country.  

 
This transfer of responsibility away from family is unique to WA and effectively nullifies 
Aboriginal families’ right to self-determine arrangements for their children. To be self- 
determining, Aboriginal parents or guardians need to maintain a shared form of parental 
responsibility after a child is taken into care, unless it is found to not be in the best 
interests of the child to do so.   

 
The Children and Young Persons (Care and Protection) Act 1998 (NSW) (“NSW 
Legislation”) allocates parental responsibility in a way AFLS would support if section 79 
of the NSW Legislation were reflected in the Bill.   
 

2. In instances where an Independent Children’s Lawyer is appointed to represent an 
Aboriginal child’s best interests pursuant to section 148 of the Bill, the ICL be required 
to consult with the child’s family or an Independent Aboriginal representative 
Organisation knowledgeable with the child’s kinship group to ensure cultural security for 
the child. 

  
3. It is AFLS experience there are omissions in the Bill, preventing Aboriginal family members 

and sometimes even parents, from applying to Court to revoke a protection Order.  
Amendments to Sections 30 and 64 of the Bill are needed to increase standing of family 
members and significant others who cannot otherwise apply to the Court when changed 
circumstances require it. 
 

4. Once an Aboriginal child is taken into care, there is secrecy under the umbrella of 
confidentiality by DoC about the whereabouts of the child, the child’s health, who are the 
care givers and other significant long term developmental issues related to physical, 
emotional, psychological and intellectual wellbeing of the child.   
 

5. The Bill needs to reflect that self-determination for Aboriginal families requires 
information from DoC to regularly be provided to families about their child. Similarly, 
children always need to have regular information and or contact with their parents and 
family.   
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Recommendation 6 
 

Section 22A 
 

Consult with an Aboriginal Representative Organisation 

 
Section 22A empowers the CEO of DoC to consult with an approved Aboriginal or Torres Strait 
Islander Representative Organisation (“ARO”) before removing an Aboriginal child into care. 
 
For the ARO to be consulted, it must exist and be equipped (funded) to perform this function on 
a consistent, efficient and effective basis.  Consultation with an ARO therefore raises a few 
considerations to make the involvement of an ARO possible across the State.   
 
AFLS proposes the Bill stipulate that to be an approved ARO, the organisation must be required 
to be 
 

• Able to demonstrate substantive connection to kinship, culture and Country of the child, 
the subject of the consultation; and   

• Separate and independent of DoC in every way.  If not, ties with DoC create a conflict of 
interest with the ARO and potentially taints, perceived or real, any opinion offered by 
that ARO. 
 

AFLS proposes an approved ARO be funded independently by Government with no ties or 
connection to DoC.   
 
AFLS also suggests the State of WA consider establishing an approved and registered ARO to 
service WA, possibly on a model similar to that successfully operated by AFLS.  AFLS expertly 
delivers legal assistance and support on the ground to Aboriginal victims of FDV in the regions.  
This model would involve a head office to co-ordinate and manage regional office branches.  And 
regional offices throughout the State would deliver legal services on behalf of Aboriginal children 
living remotely. 
 
An approved model such as this for an ARO would be ideally positioned to independently consult 
with both DoC and families, to protect the interests and safety of Aboriginal children. 
 
A model like this for an approved ARO could also have other benefits. A funded and approved 
ARO would be the ideal platform from which lawyers could be appointed to represent Aboriginal 
children.   AFLS discusses legal representation of Aboriginal children further on and also the 
benefits should the Government fund a new Aboriginal run organisation,  approved as an 
independent registered ARO, to satisfy requirements of section 13 and section 14 of the Bill. 
 
 

 

Recommendation 7 
 

Section 81 
 

Aboriginal or Torres Strait Islander Representative Organisations to be Consulted 

 
AFLS has 2 concerns with the drafting of section 81 of the Bill, namely; 
 

a) Section 81 may be interpreted contrary to what ostensibly appears to be the redrafted 
intent of the Bill.  The word “and” is omitted between subsections 81(1) (a), (b) and 
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(c) causing it to be unclear if (a), (b) and (c) are to all be applied simultaneously, or if 
only 1 subsection is required. 
 

b) Section 81(1)(a) narrowly refers to consultation with members of an Aboriginal child’s 
family. The Bill states only 1 Aboriginal family member is to be consulted before a 
child can be taken into care.  

 

The wording of the Bill does not specify if it is necessary to only consult with 1 parent, 
say for example the abusive parent in FDV cases.   If it is only necessary to consult 
with 1 parent, it is possible DoC may approach only the parent most likely to agree 
with DoC’s intentions for placement.   
 
Consulting with only 1 parent disempowers the other parent and family members and 
can lead to harmful outcomes for the child.  

 
Aboriginal children are disproportionately taken and held in care, away from family, culture and 
kinship groups.  Given Australia’s history of removing Aboriginal children simply because they 
were Aboriginal, it is essential for the Bill to require all steps be taken by DoC and for proper 
consultation to be mandatory with all significant Aboriginal family members.  Removal of an 
Aboriginal child into care must always be a last resort.   
 
AFLS recommends the Bill be amended to add “and” between 81(1) (a), (b) and (c).  For Aboriginal 
people to be self-determining as required in section 13 of the Bill, genuine consultation with 
Aboriginal interests must be rigorous (not less so) BEFORE removing a child from family. The 
gravity and impact on the Aboriginal child will affect their life prospects into the future. 
 
Victorian legislation16 provides for a decision in relation to the placement of an Aboriginal child, 
by involving a meeting convened by an Aboriginal convener who has been approved by an 
Aboriginal agency or by an Aboriginal organisation approved by the Secretary and, wherever 
possible, attended by: 

i) The child and 
ii) The child’s parents and  
iii) Members of the extended family of the child and 
iv) Other appropriate members of the Aboriginal community as determined by the 

child’s parents. 
 
In the WA context, the approved ARO as defined in the Bill could be the equivalent of the 
Aboriginal convener in the Victorian legislation.  
 
Amending section 81 of the Bill to reflect Victorian legislation would ensure better protection for 
Aboriginal children than section 81 affords in the current draft of the Bill.  
 
 
 

Recommendation 8 
 

Section 28 (2) (c) 
 
Removal of a Child based on harm likely to happen if the Child’s Parents are likely to be unable 
or unwilling to arrange adequate care for the Child.  

 

 
16 (s 12) Children Youth and Families Act 2005 (VIC) 
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AFLS has grave concerns with the wide powers this section grants to DoC.  In AFLS experience, 
it is commonly applied to newborn Aboriginal babies immediately upon the Mother giving birth.  
Even if the baby is the first born.   
 
Sections 33A, 33B and 33 empower DoC to remove a newborn baby, without the Mother even 
being aware her baby will be taken into care from hospital if the CEO decides it best not to alert 
her.   
 
It is also AFLS experience that lower thresholds are applied to Aboriginal babies who are 
considered at risk of likely future harm than is measured against other ethnic groups.  Because 
the legislation is silent about what DoC must consider when deciding what constitutes likely 
future harm, AFLS has seen occasions where only DoC’s belief about Aboriginal people is relied 
upon.  Beliefs are not facts and lead to injustices.   

 
When babies are removed at birth, the bond that develops between Mother and baby is 
irretrievably lost.  The next generation of intergenerational trauma has begun. 

 
AFLS respectfully recommends the Bill require DoC provide tangible support to a pregnant 
Aboriginal woman as soon as DoC forms a concern about a perceived risk to the unborn child 
and BEFORE removal after birth. Often Aboriginal Mothers are themselves under DoC care, the 
reason the pregnant Aboriginal woman is known to DoC. Her life conditions are often a reflection 
of the care she received while she was in protective care.   
 
Removal of her baby perpetuates the cycle of broken families and intergenerational 
disempowerment and needs to become a last resort only.  As importantly, it also puts the child 
at likely risk of a reduced quality of later life as research clearly demonstrates that children who 
are raised in care statistically do worse than children raised without intervention. 
 
AFLS commonly sees section 28(2)(c) applied to Mothers who are victims of FDV.  Even when 
the violent offender is jailed for his abuse, and the Mother is safe, the children are frequently 
removed from the Mother for her failure to have protected the children from exposure to FDV.  
Victims of FDV cannot predict or prevent the violence they experience.  FDV is a pervasive offense 
primarily targeted against women, yet Aboriginal Mothers when abused, are frequently held 
accountable by DoC for the trauma it causes their children.   

 
Rather than DoC taking steps to remove a child from a victim of FDV in circumstances out of their 
control, DoC should be required to provide active assistance in managing the crisis BEFORE 
taking steps to remove the child from a non-abusive parent. Section 8(1) of the Bill requires 
section 28 be strengthened.    
 
AFLS refers to suggested amendments to the Bill to reinforce DoC obligations, as detailed in 
Recommendation 1 mentioned above. 
 
Presently, little or no support is provided to the Aboriginal parents before their children are taken 
into care, even in circumstances that might be resolved if support were provided.   

 
 
 

Recommendation 9 
 

Section 67 and 147 
 

Revocation of a Protective Order (Standing of Significant Others) 
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Under section 67 of the Bill, unless a person of significance to a child was party to proceedings 
prior to final orders for the child’s placement, everyone else is excluded from applying to Court.   
 
This strict limitation on standing is contrary to the provisions of the Family Law Act 1975 and 
the Family Court Act 1997 (WA) which also aim to promote the best interests of a child as the 
paramount consideration. 
 
AFLS suggests this drafting omission was unintentional, as it is not in a child’s best interest to 
restrict access to justice because a significant person was not party at first instance when orders 
were made.  In AFLS experience, this section has caused significant injustice in instances where 
immediate family members, such as grandparents, have been excluded from applying to vary 
orders, even though changed situations make it necessary.    
 
AFLS proposes the provisions for standing in sections 67 and 147 of the Bill be amended so 
persons with a genuine interest in the Aboriginal child’s welfare may apply to court after final 
orders are made.   
 
Section 147 of the Bill also references standing and needs amending to be consistent with any 
amendments to section 67 of the Bill. 
 
 

Recommendation 10 
 

Section 63   
 
Special Guardianship be limited to stay within WA unless leave granted by Order of the Court. 

 
Section 60 of the Bill stipulates that a protection order (special guardianship) transfers ALL 
parental responsibility away from parents and DoC to be held exclusively by the Special 
guardian/s.   
 
AFLS has experience with Aboriginal children under a protection order (special guardianship) 
being removed from WA when their Special Guardians relocate.  Sometimes interstate and 
sometimes overseas.  Usually when this occurs, the Special Guardians are not family or kinship 
to the child, and not connected to the child’s place of origin.   
 
The Bill is silent about removal of Aboriginal children from WA by their special guardians. 
 
Removing a child from family is a traumatic for the child.  Disconnecting a child from everything 
and everyone that gives the child identity is also traumatic.  
 
Notwithstanding absolute parental responsibility is granted to special guardians, Aboriginal 
children subject to special guardianship Orders have a right to maintain relationships with family 
and culture after the Order is made.  AFLS contends it is the Court’s responsibility to decide if 
relocating an Aboriginal child will not detrimentally affect the child’s connection to kinship 
groups, culture and country.   
 
AFLS recommends section 63 of the Bill be amended to require all Aboriginal Children be 
prohibited from relocating with their Special Guardians either interstate or overseas, unless 
specifically permitted by Court Order.   
 
AFLS also recommends the Bill be amended to specify the considerations the Court must consider 
when determining an application to relocate with an Aboriginal Child by a Special Guardian, such 
as but not limited to: 
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1 What interference it will impose on the child’s relationship with his/her parents and 
siblings and significant others. 

2 What interference it will impose on the child’s contact with his/her parents and 
siblings and significant others  

3 How will the Special Guardian ensure the child remains culturally informed and 
connected to his/her Aboriginal heritage 

4 Any other relevant impacts on the child if removed from WA. 
 

 

Recommendation 11 
 

Section 69B (2) & (3) 
 

Death of a Special Guardianship 

 
Section 69B of the Bill is drafted in a way that causes a child under a Special Guardianship Order 
(protection order) to automatically become subject to a Protection Order until he/she is 18 years 
old, if the Special Guardian dies.   
 
The Bill does not require the matter return to Court before the child’s future is routinely attached 
to DoC until he/she turns 18 years old.   
 
The Court makes Special Guardianship orders.  If that Order cannot later be fulfilled for whatever 
reason, the Court is the proper authority to revisit what is next best for the child.  A presumptive 
Protection Order reverting to the CEO of DoC until the child is 18 years of age defeats the 
independent role of the Court.    
 
AFLS holds the view the Court must be empowered to make ALL decisions for a child based on 
evidence and the best interests of the child depending on circumstances at the time.     
 
AFLS strongly recommends section 69B of the Bill be amended so a matter reverts to the Court 
in the event a Special Guardian dies while a child is subject to a Special Guardianship Order.  The 
best interests of the child and self determination of Aboriginal people require it.   
 
 

Recommendation 12 
 

Section 148 
 

Legal Representation of Child 

 
In AFLS experience, a child legal representative is rarely appointed. 
 
Section 148 of the Bill makes appointment of legal representation for the child discretionary on 
the Court.   
 
It is possible sections 5A and 10 of the Bill could be interpreted to mean all children will have 
independent legal representation, though this is yet to be tested.  However, even if it is 
interpreted to mean “all children” the Director of Legal Aid WA retains discretion whether to 
appoint, taking Legal Aid WA resources into account.  At best the Court may only request Legal 
Aid provide the child with a lawyer.  
 
AFLS appreciates that Legal Aid WA is tasked with responsibility for appointment legal 
representation for children in WA and that resources prevent all requests for appointments being 
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approved.  It is impracticable to simply state that children should be legally represented without 
considering the practicalities of resources.   
 
It is also worth noting that while Aboriginal parents are not usually represented and children 
rarely so, DoC always has legal representation.  The power imbalance is against the family despite 
the stakes being incredibly high for the unrepresented parties.    
 
Notwithstanding Legal Aid WA’s resource limitations, it is AFLS experience that every child before 
the Court for removal from family, requires competent independent and separate representation 
by a legal practitioner.  The competing interests of the parties involved and, the power imbalance 
between DoC and other parties, necessitate a voice for the child. 
 
AFLS also has concerns over the skills and knowledge of some Lawyers appointed to represent 
an Aboriginal child on the rare occasion of an appointment.  AFLS has seen occasions when a 
well-meaning Independent Children’s Lawyer has not been able to adequately represent their 
young client living in regional WA, for lack of knowledge about Aboriginal community life and 
cultures.   
 
Cultures, languages, lifestyles, and kinship groups vary across the State and what suits one 
community does not another.  Legal services that competently represent a client in Perth metro 
will cause injustice if applied in the Pilbara or Kimberley to Aboriginal people.     
 
AFLS refers to Recommendation 6 above.  A new structure whereby an approved Aboriginal 
Representative Organisation (“ARO”) is funded by Government to provide consultative and legal 
services to regional Aboriginal children, independently and separately from all other non-
Aboriginal organisations.   
 
AFLS envisages this new ARO structure have specialist lawyers with skills and knowledge specific 
to culture and customary needs of the represented child.   
 
To be most effective in this unique role, the Government Funded ARO would ideally be situated 
to independently provide evidence to the Court.  Trauma informed professionals employed by 
the ARO could compile information for the Court to determine the best interest of the Aboriginal 
child.  Culturally competent professionals such as psychologists, social workers and Aboriginal 
support workers with expert knowledge about regional cultures.  
 
AFLS currently operates under a model similar to this, only AFLS provides legal services and 
support to Aboriginal victims of FDV and not Aboriginal children. 
 
But failing Government funding to implement a Statewide independent ARO to represent 
Aboriginal children, AFLS recommends the Bill be amended to at least safeguard the child’s 
interests by requiring a legal representative (when appointed) be: 
 

• trauma informed with regular and ongoing upskilling 

• culturally competent to the child’s location of origin.  

• Knowledgeable about intergenerational damage caused by removal of children from 
family  

• Experienced in working with Aboriginal people  

• Independent from DoC in every way and 

• Evidence to the Court’s satisfaction how the proposal for the best interest of the child 
was formulated and upon what evidence. 

 
Skill inconsistencies in legal representation to Aboriginal children, in AFLS experience, can cause 
serious detriment to a child.  
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AFLS also recommends the Bill be amended to clarify the basis upon which the legal 
representative acts.  On instruction from the child or best practice guidelines to promote the best 
interests of the child. 
 
 

8 Recommended Additions / Changes to the Bill 
 
The Bill is silent on the following issues.  AFLS believes these issues are sufficiently important to 
be canvassed in this submission. 
 
 

Recommendation 13 
 

Legal Representation for Aboriginal Parents 

 
Legal representation in care and protection matters is subject to funding allocations. It says much 
about the value places on family. 
 
In criminal matters, an accused is at sufficient risk to require legal representation as a right. No 
matter how minor the alleged offence or inconsequential the likely sentence. 
 
In care and protection matters, no such right exists to either the parents or children.  Only DoC 
is guaranteed legal representation, even though only parents and especially children are 
personally impacted.   
 
The inequity in our care and protection legal system for parents and children is notable. 
 
The Bill mentions legal representation for childen as merely discretionary and is silent on legal 
representation for parents.  
 
AFLS views legal representation for all parties to be necessary for procedural fairness, especially 
given the gravity of removing children from home.    
 
In AFLS view, removal of children is no less traumatic and devastating to parents and children as 
it is to a person facing criminal prosecution. Removing children can destroy family relationships 
and irreversibly change people’s lives.   
 
The power imbalance between Aboriginal parents and DoC requires parents be afforded legal 
representation as a right.  
 
 

Recommendation 14 
 

Skills, Training and Trauma Informed Legal Practice 

 
AFLS advocates a requirement be added to the Bill for all Family Law practitioners, including 

Judicial officers, Lawyers, Independent Children’s Lawyers, Court Counsellors and expert 

witnesses be trained in working with victims of family violence, risk assessments and emotionally 

based trauma and to maintain continuing professional development in the field of Family violence 

during practice in the jurisdiction each year. 

 

Given the majority of children in care are Aboriginal, DoC must be required to provide training 

for their staff who work with Aboriginal families so cultural competence is evident, BEFORE 

removing Aboriginal children from family and AFTER children are removed and held in care. 
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Three interactive components of cultural competency have been identified in comprehensive 

research.17 

 

1 Skills 

2 Knowledge and 

3 Values. 

 

Skills entails problem solving abilities, communication and containment skills such as patience, 

tolerating silence and listening. 

 

Knowledge requires understanding of Aboriginal diversity and an ability for awareness of the 

workers own stereotypes, knowledge of history, culture and contemporary realities. 

 

Values needed by a worker are humility and willingness to learn, respect and open-mindedness 

and a clear understanding of social justice.  

 

Silence in the Bill on the competency of DoC to perform its role compromises both the worker 

and family and leaves the child potentially vulnerable to harmful outcomes. 

 

 

Recommendation 15 
 

Transparency in Care and Protection Practices 

 

AFLS supports the need for confidentiality over identities of individual family members involved 

in care and protection matters. 

That said, AFLS does not support DoC actions being held confidential nor the final outcomes in 

the Court.  

To the contrary, AFLS considers transparency to be essential to good practice.  

Reported judgements generally outline: -  

• The facts of the case 

• The issues 

• The law 

• The interpretation of the law and 

• Orders made as a result. 
 

AFLS recommends the Bill be amended to require: 

1 Care and Protection Judgements be written and not verbal 

2 The Court be at liberty to decide which cases are of public and / or legal interest at 

first instance, for anonymous publication through the Court18  

 
17 H. Douglas & T Walsh, Continuing the Stolen Generations: Child Protection Interventions and Indigenous 
People International Journal of Children’s Rights 21 (2013) 59 - 87 
18  E.g. as practiced in other WA jurisdictions, such as Family Court of WA. 
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The gravity and import of removing children from family and kinship requires transparency and 

accountability in practice. 

 

 

Recommendation 16 
 

Court Jurisdiction  -  Criminal v Civil 

 
Although jurisdictional issues are not within the scope of terms of reference for submissions to 
the Legislative Committee, AFLS is mindful that it will be another 5 years before the Bill will be 
reviewed. 
 
AFLS therefore takes this opportunity to strongly advocate our position for the removal of Care 
and Protection matters away from the jurisdiction of the Children’s Court of WA and transferred 
to the Family Court of WA.   
 
AFLS notes our position is reflected in the Statutory Review of the Children and Community 
Services Act 2004 dated November 2017 (“Statutory Review”).  Recommendations 27, 28 and 
29 of the Statutory Review reflect AFLS proposal for the jurisdiction of the Bill to come within 
the Family Court of WA. 
 
The Children’s Court is a criminal jurisdiction, but Care and Protection are not criminal matters.  
The Family Court of Western Australia is a civil jurisdiction with a specialized judiciary, skilled and 
experienced in hearing cases related to the best interests of a child. It is AFLS contention that 
the Family Court of WA is the appropriate Court to decide Care and Protection matters. 
 
Transfer of Care and Protection matters into the jurisdiction of the Family Court of WA will 
immediately resolve the constant tension faced by families and legal representatives in applying 
to either Court for Orders.  Neither Court wishes to interfere with the authority of the other, and 
litigants often find themselves boomeranged between the 2 Courts. 
 
The Family Court of WA seamlessly presides over the Family Law Act 1975 and the Family Court 
Act 1997 making the Family Court of WA equipped to hear care and protection matters too. The 
Statutory Review identifies the necessary steps for the Family Court to begin presiding over 
cases.19  However, despite the passage of nearly 3 years since the Statutory Review, there is no 
tangible change in view. 
 
Most care and protection matters involve Aboriginal children.  AFLS therefore also advocates for 
appointment of Aboriginal Magistrates to hear care and protection matters as a specialist court. 
 
It is undisputed that Aboriginal people have not had positive experiences within the criminal 
system since colonization occurred and the criminal justice system.  The Children’s Court as a 
criminal Court of punishment continues to be a negative experience for many Aboriginal people.   
 
 

 
 

 
19 Pages 84 to 104 of the Statutory Review of the Children and Community Services Act 2004 dated November 
2017 


